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Inherent in the notion of consent is the individual’s right of self-determination, 
the value of personal autonomy, and the right to be free from intrusion by another. 
The voluntariness, knowledge, and competence of the party giving consent are 
factors commonly considered in analyzing the adequacy of consent.” Underlying 
this traditional analysis of consent, however, is a sometimes faulty assumption that 
parties to the consensual agreement have equal influence over the negotiation and 
the terms of the agreement. Equality of power between or among the parties to a 
consensual agreement also needs to be clearly addressed. 

The moral principle of justice defined as being treated according to what is fair, 
due, or owed is basic to the analysis of power inequities.2 Lynn has noted that 
one problem with informed consent is inattention given to issues of allocational 
justice and societal welfare.+ She refers specifically to economic disparities between 
patients and providers, but other power inequities in one’s social context are also 
worth noting. 
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Inequality clearly relates to the voluntariness of consent. If the consent is a result 
of coercion, such as pointing a gun to the head of a person about to sign a will, the 
consent is nullified. Obviously, temporary inequity of power exists as long as the gun 
is pointed to the head. However, what of the more subtle forms of influence, such as 
cajoling in a situation where inequities of power take the form of knowledge and 
expertise? For example, Appelbaum reported that in his study of patients’ refusals of 
medical treatments, “most persistent efforts to overturn refusal were successful.”5 
What were these persistent efforts? It is conceivable that when a patient is sick and 
lying in a hospital bed and a health care provider persistently makes suggestions 
to the patient about what treatments ought to be employed, the patient is cajoled 
into agreement. The inequity of power between health care provider and patient is 
a major factor influencing the patient’s voluntary decision-making. An important 
distinction to make in this regard is whether coercion, manipulation, or persuasion 
was used to obtain consent.® 

Power inequities are also relevant to the analysis of knowledge of the consenting 
party. If knowledge is a form of power, then what are the information disparities 
between parties? What knowledge is most powerful in the interaction? Munetz et al., 
have suggested that the patient’s knowledge of the physician’s alternatives should 
be a standard of the patient’s capacity to make decisions.’ This degree of knowledge 
might therefore demand a level of sophistication of health care information that 
many consumers do not or could not easily possess. Providing adequate information 
to the patient about treatment, risks, benefits, and alternatives in a way that is 
meaningful to the patient with the expectation that the patient discuss these points 
on his/her own level would reduce power inequities in knowledge. 

In considering competency, the question of who is empowered to determine lack 
of capacity is an important one.® Typically, the power rests outside the individual 
despite indications that informed consent gives the patient control over health 
care decisions.? In their research on competency of the elderly to make health care 
decisions, Stanley et al., defined reasonableness of choice by the elderly subject as 
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judgment consistent with the degree of risk and benefit agreed to by an outside panel 
of individuals.’° By way of contrast, Davis suggests that providers should judge what 
an individual patient considers to be a reasonable valuation of risks and benefits 
based on the patient’s own viewpoint.” In either case, the provider has the power to 
determine capacity to consent. However, the Davis approach is more respectful of 
the patient’s autonomy because it empowers the individual in the decision-making 
process. 

In certain areas, governmental entities acknowledge power inequities in the 
determination of consent. The U.S. Supreme Court in Meritor Savings Bank versus 
Vinson stated that voluntariness in terms of consent was no defense to the claim 
of sexual harassment where a hostile environment existed such that the employee 
could not report the harassment to her superiors.” The University of Minnesota’s 
sexual harassment policy explicitly acknowledges the power differential between 
faculty and students, discourages sexual relationships between them, and warns 
the faculty member that a charge of sexual harassment will be difficult to disprove 
by arguing mutual consent. Consent is also frowned upon as a defense in cases 
where a psychotherapy patient has been involved in a sexual relationship with her 
therapist.’4 In contract law, a clause considered unconscionable by the court may not 
be enforced although it was initially consented to by the parties.’> Courts particularly 
examine inequities in the respective bargaining positions of the parties. 

If consent is to protect an individual’s autonomy and self-determination, judg- 
ments as to the existence of consent must include an examination of social context. 
Inequality of power between parties to a consensual agreement is an important part 
of the social context in which consent is given. An analysis of the types of power 
involved, the power disparities, and efforts to reduce the disparities would be useful 
in assessing the validity of consent. 
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